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Appeals in Washington, DC, the motion
for a new hearing date must be filed
with: Director, Administrative Service
(014), Board of Veterans’ Appeals, 810
Vermont Avenue, NW., Washington, DC
20420.

(Authority: 38 U.S.C. 7102, 7105(a), 7105A, 7107)

(d) Failure to appear for a scheduled
hearing. If an appellant (or when a
hearing only for oral argument by a
representative has been authorized, the
representative) fails to appear for a
scheduled hearing and a request for
postponement has not been received
and granted, the case will be processed
as though the request for a hearing had
been withdrawn. No further request for
a hearing will be granted in the same
appeal unless such failure to appear
was with good cause and the cause for
the failure to appear arose under such
circumstances that a timely request
for postponement could not have been
submitted prior to the scheduled hear-
ing date. A motion for a new hearing
date following a failure to appear must
be in writing; must be submitted not
more than 15 days following the origi-
nal hearing date; and must set forth
the reason, or reasons, for the failure
to appear at the originally scheduled
hearing and the reason, or reasons, why
a timely request for postponement
could not have been submitted. In the
case of hearings to be conducted by the
Board of Veterans’ Appeals in Wash-
ington, DC, the motion must be filed
with: Director, Administrative Service
(014), Board of Veterans’ Appeals, 810
Vermont Avenue, NW., Washington, DC
20420. If good cause is shown, the hear-
ing will be rescheduled for the next
available hearing date after the appel-
lant or his or her representative gives
notice that the contingency which gave
rise to the failure to appear has been
removed. Ordinarily, however, hearings
will not be postponed more than 30
days. In the case of hearings before the
Board of Veterans’ Appeals in Wash-
ington, DC, whether good cause for
such failure to appear has been estab-
lished will be determined by the pre-
siding Member assigned to conduct the
hearing.

(Authority: 38 U.S.C. 7102, 7105(a), 7105A, 7107)

(e) Withdrawal of hearing requests. A
request for a hearing may be with-
drawn by an appellant at any time be-
fore the date of the hearing. A request
for a hearing may not be withdrawn by
an appellant’s representative without
the consent of the appellant. In the
case of hearings to be conducted by the
Board of Veterans’ Appeals in Wash-
ington, DC, the notice of withdrawal
must be sent to: Director, Administra-
tive Service (014), Board of Veterans’
Appeals, 810 Vermont Avenue, NW.,
Washington, DC 20420.

(Authority: 38 U.S.C. 7102, 7105(a), 7107)

(Approved by the Office of Management and
Budget under control number 2900–0085)

[57 FR 4109, Feb. 3, 1992, as amended at 58 FR
27935, May 12, 1993; 61 FR 20450, May 7, 1996]

§ 20.703 Rule 703. When a hearing be-
fore the Board of Veterans’ Appeals
at a Department of Veterans Affairs
field facility may be requested.

An appellant, or an appellant’s rep-
resentative, may request a hearing be-
fore the Board of Veterans’ Appeals at
a Department of Veterans Affairs field
facility when submitting the sub-
stantive appeal (VA Form 9) or any-
time thereafter, subject to the restric-
tions in Rule 1304 (§ 20.1304 of this part).
Requests for such hearings before a
substantive appeal has been filed will
be rejected.

(Authority: 38 U.S.C. 7105(a), 7107)

[61 FR 43009, Aug. 20, 1996]

§ 20.704 Rule 704. Scheduling and no-
tice of hearings conducted by the
Board of Veterans’ Appeals at De-
partment of Veterans Affairs field
facilities.

(a) General. Hearings are conducted
by a Member or Members of the Board
of Veterans’ Appeals during
prescheduled visits to Department of
Veterans Affairs facilities having ade-
quate physical resources and personnel
for the support of such hearings. The
hearings will be scheduled in the order
in which requests for such hearings
within that area were received by the
agency of original jurisdiction, except
as provided in paragraph (f). Requests
for such hearings must be submitted to
the agency of original jurisdiction, in
writing, and should not be submitted

VerDate 18<JUN>99 13:58 Jul 24, 1999 Jkt 183135 PO 00000 Frm 00089 Fmt 8010 Sfmt 8010 Y:\SGML\183135T.XXX pfrm01 PsN: 183135T



90

38 CFR Ch. I (7–1–99 Edition)§ 20.704

directly to the Board of Veterans’ Ap-
peals.

(b) Notification of hearing. When a
hearing is scheduled, the person re-
questing it will be notified of its time
and place, and of the fact that the Gov-
ernment may not assume any expense
incurred by the appellant, the rep-
resentative or witnesses attending the
hearing.

(c) Requests for changes in hearing
dates. Requests for a change in a hear-
ing date may be made at any time up
to two weeks prior to the scheduled
date of the hearing if good cause is
shown. Such requests must be in writ-
ing, must explain why a new hearing
date is necessary, and must be filed
with the office of the official of the De-
partment of Veterans Affairs who
signed the notice of the original hear-
ing date. Examples of good cause in-
clude, but are not limited to, illness of
the appellant and/or representative,
difficulty in obtaining necessary
records, and unavailability of a nec-
essary witness. If good cause is shown,
the hearing will be rescheduled for the
next available hearing date after the
appellant or his or her representative
gives notice that the contingency
which gave rise to the request for post-
ponement has been removed. If good
cause is not shown, the appellant and
his or her representative will be
promptly notified and given an oppor-
tunity to appear at the hearing as pre-
viously scheduled. If the appellant
elects not to appear at the
prescheduled date, the request for a
hearing will be considered to have been
withdrawn. In such cases, however, the
record will be submitted for review by
the Member who would have presided
over the hearing. If the presiding Mem-
ber determines that good cause has
been shown, the hearing will be re-
scheduled for the next available hear-
ing date after the contingency which
gave rise to the request for postpone-
ment has been removed.

(d) Failure to appear for a scheduled
hearing. If an appellant (or when a
hearing only for oral argument by a
representative has been authorized, the
representative) fails to appear for a
scheduled hearing and a request for
postponement has not been received

and granted, the case will be processed
as though the request for a hearing had
been withdrawn. No further request for
a hearing will be granted in the same
appeal unless such failure to appear
was with good cause and the cause for
the failure to appear arose under such
circumstances that a timely request
for postponement could not have been
submitted prior to the scheduled hear-
ing date. A motion for a new hearing
date following a failure to appear for a
scheduled hearing must be in writing,
must be filed within 15 days of the
originally scheduled hearing date, and
must explain why the appellant failed
to appear for the hearing and why a
timely request for a new hearing date
could not have been submitted. Such
motions must be filed with: Director,
Administrative Service (014), Board of
Veterans’ Appeals, 810 Vermont Ave-
nue, NW., Washington, DC 20420.
Whether good cause for such failure to
appear and the impossibility of timely
requesting postponement have been es-
tablished will be determined by the
Member who would have presided over
the hearing. If good cause and the im-
possibility of timely requesting post-
ponement are shown, the hearing will
be rescheduled for the next available
hearing date at the same facility after
the appellant or his or her representa-
tive gives notice that the contingency
which gave rise to the failure to appear
has been removed.

(e) Withdrawal of hearing requests. A
request for a hearing may be with-
drawn by an appellant at any time be-
fore the date of the hearing. A request
for a hearing may not be withdrawn by
an appellant’s representative without
the consent of the appellant. Notices of
withdrawal must be submitted to the
office of the Department of Veterans
Affairs official who signed the notice of
the hearing date.

(f) Advancement of the case on the
hearing docket. A hearing may be sched-
uled at a time earlier than would be
provided for under paragraph (a) upon
written motion of the appellant or the
representative showing that the appel-
lant is seriously ill or under severe fi-
nancial hardship. The motion must be
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filed with the Board of Veterans’ Ap-
peals, 810 Vermont Avenue, NW., Wash-
ington, DC 20420. The ruling on the mo-
tion will be by the Member assigned as
the presiding Member for the hearing.

(Authority: 38 U.S.C. 7107)

(Approved by the Office of Management and
Budget under control number 2900–0085)

[57 FR 4109, Feb. 3, 1992, as amended at 61 FR
20451, May 7, 1996]

§ 20.705 Rule 705. Where hearings are
conducted.

A hearing on appeal before the Board
of Veterans’ Appeals may be held in
one of the following places at the op-
tion of the appellant:

(a) In Washington, DC, or
(b) At a Department of Veterans Af-

fairs facility having adequate physical
resources and personnel for the support
of such hearings.

(Authority: 38 U.S.C. 7102, 7105(a), 7107)

[58 FR 27936, May 12, 1993, as amended at 61
FR 20451, May 7, 1996]

§ 20.706 Rule 706. Functions of the pre-
siding Member.

The presiding Member of a hearing
panel is responsible for the conduct of
the hearing, administration of the oath
or affirmation, and for ruling on ques-
tions of procedure. The presiding Mem-
ber will assure that the course of the
hearing remains relevant to the issue,
or issues, on appeal and that there is
no cross-examination of the parties or
witnesses. The presiding Member will
take such steps as may be necessary to
maintain good order at hearings and
may terminate a hearing or direct that
the offending party leave the hearing if
an appellant, representative, or witness
persists in disruptive behavior.

(Authority: 38 U.S.C. 7102, 7105(a), 7107)

§ 20.707 Rule 707. Designation of Mem-
ber or Members to conduct the
hearing.

The Member or panel to whom a pro-
ceeding is assigned under § 19.3 of this
part shall conduct any hearing before
the Board in connection with that pro-
ceeding. Where a proceeding has been
assigned to a panel, the Chairman, or
the Chairman’s designee, shall des-
ignate one of the Members as the pre-

siding Member. The Member or Mem-
bers who conduct the hearing shall par-
ticipate in making the final determina-
tion of the claim, subject to the excep-
tion in § 19.11(c) of this part (relating to
reconsideration of a decision).

(Authority: 38 U.S.C. 7102, 7107)

[61 FR 20451, May 7, 1996]

§ 20.708 Rule 708. Prehearing con-
ference.

An appellant’s authorized representa-
tive may request a prehearing con-
ference with the presiding Member of a
hearing to clarify the issues to be con-
sidered at a hearing on appeal, obtain
rulings on the admissibility of evi-
dence, develop stipulations of fact, es-
tablish the length of argument which
will be permitted, or take other steps
which will make the hearing itself
more efficient and productive. With re-
spect to hearings to be held before the
Board at Washington, DC, arrange-
ments for a prehearing conference
must be made through: Director, Ad-
ministrative Service (014), Board of
Veterans’ Appeals, 810 Vermont Ave-
nue, NW., Washington, DC 20420. Re-
quests for prehearing conferences in
cases involving hearings to be held be-
fore the Board at Department of Vet-
erans Affairs field facilities must be
addressed to the office of the Depart-
ment of Veterans Affairs official who
signed the letter giving notice of the
time and place of the hearing.

(Authority: 38 U.S.C. 7102, 7105(a), 7107)

[61 FR 20452, May 7, 1996]

§ 20.709 Rule 709. Procurement of ad-
ditional evidence following a hear-
ing.

If it appears during the course of a
hearing that additional evidence would
assist in the review of the questions at
issue, the presiding Member may direct
that the record be left open so that the
appellant and his or her representative
may obtain the desired evidence. The
presiding Member will determine the
period of time during which the record
will stay open, considering the amount
of time estimated by the appellant or
representative as needed to obtain the
evidence and other factors adduced
during the hearing. Ordinarily, the pe-
riod will not exceed 60 days, and will be
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